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AMENDMENTS

2000—Subsec. (a)(2) to (5). Pub. L. 106-554, §1(a)(b)
[title III, §303(b)], amended pars. (2) to (5) generally.
Prior to amendment, pars. (2) to (5) read as follows:

‘(2) To effect, alone or with one or more other per-
sons, a series of transactions in any security registered
on a national securities exchange creating actual or ap-
parent active trading in such security or raising or de-
pressing the price of such security, for the purpose of
inducing the purchase or sale of such security by oth-
ers.

‘“(3) If a dealer or broker, or other person selling or
offering for sale or purchasing or offering to purchase
the security, to induce the purchase or sale of any secu-
rity registered on a national securities exchange by the
circulation or dissemination in the ordinary course of
business of information to the effect that the price of
any such security will or is likely to rise or fall because
of market operations of any one or more persons con-
ducted for the purpose of raising or depressing the
prices of such security.

‘“(4) If a dealer or broker, or other person selling or
offering for sale or purchasing or offering to purchase
the security, to make, regarding any security reg-
istered on a national securities exchange, for the pur-
pose of inducing the purchase or sale of such security,
any statement which was at the time and in the light
of the circumstances under which it was made, false or
misleading with respect to any material fact, and
which he knew or had reasonable ground to believe was
so false or misleading.

‘“(6) For a consideration, received directly or indi-
rectly from a dealer or broker, or other person selling
or offering for sale or purchasing or offering to pur-
chase the security, to induce the purchase or sale of
any security registered on a national securities ex-
change by the circulation or dissemination of informa-
tion to the effect that the price of any such security
will or is likely to rise or fall because of the market op-
erations of any one or more persons conducted for the
purpose of raising or depressing the price of such secu-
rity.”

Subsec. (b)(1). Pub. L. 106-554, §1(a)(5) [title II,
§205(a)(1)(A)], inserted ‘‘(A)” after ‘‘acquires’ and sub-
stituted ‘‘; or (B) any security futures product on the
security; or”’ for ¢“; or”.

Subsec. (b)(2). Pub. L. 106-554, §1(a)(5) [title II,
§205(a)(1)(B)], inserted ‘‘(A)” after ‘‘interest in any”’
and substituted ‘‘; or (B) such security futures product;
or” for *‘; or”.

Subsec. (b)(3). Pub. L. 106-554, §1(a)(d) [title II,
§205(a)(1)(C)], inserted ‘‘(A)” after ‘‘interest in any”
and ‘‘; or (B) such security futures product’ after
“privilege’’.

Subsec. (g). Pub. L. 106-554, §1l(a)(b) [title II,
§205(a)(2)], designated existing provisions as par. (1), in-
serted ‘‘other than a security futures product’ after
“future delivery”’, and added par. (2).

Subsec. (i). Pub. L. 106-554, §1(a)(b) [title III, §303(c)],
added subsec. (i).

1990—Subsec. (h). Pub. L. 101-432 added subsec. (h).

1982—Subsec. (f). Pub. L. 97-303, §3(1), substituted
“The provisions of subsection (a) of this section shall
not apply”’ for ‘“The provisions of this section shall not
apply’’.

Subsec. (g). Pub. L. 97-303, §3(2), added subsec. (g).

TRANSFER OF FUNCTIONS

For transfer of functions of Securities and Exchange
Commission, with certain exceptions, to Chairman of
such Commission, see Reorg. Plan No. 10 of 1950, §§1, 2,
eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under
section 78d of this title.

§78j. Manipulative and deceptive devices

It shall be unlawful for any person, directly or
indirectly, by the use of any means or instru-
mentality of interstate commerce or of the
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mails, or of any facility of any national securi-
ties exchange—

(a)(1) To effect a short sale, or to use or em-
ploy any stop-loss order in connection with
the purchase or sale, of any security reg-
istered on a national securities exchange, in
contravention of such rules and regulations as
the Commission may prescribe as necessary or
appropriate in the public interest or for the
protection of investors.

(2) Paragraph (1) of this subsection shall not
apply to security futures products.

(b) To use or employ, in connection with the
purchase or sale of any security registered on
a national securities exchange or any security
not so registered, or any securities-based swap
agreement (as defined in section 206B of the
Gramm-Leach-Bliley Act), any manipulative
or deceptive device or contrivance in con-
travention of such rules and regulations as the
Commission may prescribe as necessary or ap-
propriate in the public interest or for the pro-
tection of investors.

Rules promulgated under subsection (b) of this
section that prohibit fraud, manipulation, or in-
sider trading (but not rules imposing or specify-
ing reporting or recordkeeping requirements,
procedures, or standards as prophylactic meas-
ures against fraud, manipulation, or insider
trading), and judicial precedents decided under
subsection (b) of this section and rules promul-
gated thereunder that prohibit fraud, manipula-
tion, or insider trading, shall apply to security-
based swap agreements (as defined in section
206B of the Gramm-Leach-Bliley Act) to the
same extent as they apply to securities. Judicial
precedents decided under section 77q(a) of this
title and sections 78i, 780, 78p, 78t, and 78u-1 of
this title, and judicial precedents decided under
applicable rules promulgated under such sec-
tions, shall apply to security-based swap agree-
ments (as defined in section 206B of the Gramm-
Leach-Bliley Act) to the same extent as they
apply to securities.

(June 6, 1934, ch. 404, title I, §10, 48 Stat. 891;
Pub. L. 106-554, §1(a)(5) [title II, §206(g), title III,
§303(d)], Dec. 21, 2000, 114 Stat. 2763, 2763A-432,
2763A-454.)

REFERENCES IN TEXT

Section 206B of the Gramm-Leach-Bliley Act, re-
ferred to in text, is section 206B of Pub. L. 106-102,
which is set out in a note under section 78c of this title.

AMENDMENTS

2000—Pub. L. 106-554, §1(a)(5) [title III, §303(d)(2)], in-
serted concluding provisions at end.

Subsec. (a). Pub. L. 106-554, §1(a)(5) [title II, §206(g)],
designated existing provisions as par. (1) and added par.

(2).
Subsec. (b). Pub. L. 106-554, §1l(a)(b) [title III,
§303(d)(1)], inserted ‘‘or any securities-based swap

agreement (as defined in section 206B of the Gramm-
Leach-Bliley Act),” before ‘‘any manipulative or decep-
tive device’’.

TRANSFER OF FUNCTIONS

For transfer of functions of Securities and Exchange
Commission, with certain exceptions, to Chairman of
such Commission, see Reorg. Plan No. 10 of 1950, §§1, 2,
eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under
section 78d of this title.



Page 203

§ 78j-1. Audit requirements

(a) In general

BEach audit required pursuant to this chapter
of the financial statements of an issuer by a reg-
istered public accounting firm shall include, in
accordance with generally accepted auditing
standards, as may be modified or supplemented
from time to time by the Commission—

(1) procedures designed to provide reasonable
assurance of detecting illegal acts that would
have a direct and material effect on the deter-
mination of financial statement amounts;

(2) procedures designed to identify related
party transactions that are material to the fi-
nancial statements or otherwise require dis-
closure therein; and

(3) an evaluation of whether there is sub-
stantial doubt about the ability of the issuer
to continue as a going concern during the en-
suing fiscal year.

(b) Required response to audit discoveries
(1) Investigation and report to management

If, in the course of conducting an audit pur-
suant to this chapter to which subsection (a)
of this section applies, the registered public
accounting firm detects or otherwise becomes
aware of information indicating that an illegal
act (whether or not perceived to have a mate-
rial effect on the financial statements of the
issuer) has or may have occurred, the firm
shall, in accordance with generally accepted
auditing standards, as may be modified or sup-
plemented from time to time by the Commis-
sion—

(A)(1) determine whether it is likely that
an illegal act has occurred; and

(ii) if so, determine and consider the pos-
sible effect of the illegal act on the financial
statements of the issuer, including any con-
tingent monetary effects, such as fines, pen-
alties, and damages; and

(B) as soon as practicable, inform the ap-
propriate level of the management of the is-
suer and assure that the audit committee of
the issuer, or the board of directors of the is-
suer in the absence of such a committee, is
adequately informed with respect to illegal
acts that have been detected or have other-
wise come to the attention of such firm in
the course of the audit, unless the illegal act
is clearly inconsequential.

(2) Response to failure to take remedial action

If, after determining that the audit commit-
tee of the board of directors of the issuer, or
the board of directors of the issuer in the ab-
sence of an audit committee, is adequately in-
formed with respect to illegal acts that have
been detected or have otherwise come to the
attention of the firm in the course of the audit
of such firm, the registered public accounting
firm concludes that—

(A) the illegal act has a material effect on
the financial statements of the issuer;

(B) the senior management has not taken,
and the board of directors has not caused
senior management to take, timely and ap-
propriate remedial actions with respect to
the illegal act; and
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(C) the failure to take remedial action is
reasonably expected to warrant departure
from a standard report of the auditor, when
made, or warrant resignation from the audit
engagement;

the registered public accounting firm shall, as

soon as practicable, directly report its conclu-

sions to the board of directors.

(3) Notice to Commission; response to failure
to notify

An issuer whose board of directors receives a
report under paragraph (2) shall inform the
Commission by notice not later than 1 busi-
ness day after the receipt of such report and
shall furnish the registered public accounting
firm making such report with a copy of the no-
tice furnished to the Commission. If the reg-
istered public accounting firm fails to receive
a copy of the notice before the expiration of
the required 1-business-day period, the reg-
istered public accounting firm shall—

(A) resign from the engagement; or

(B) furnish to the Commission a copy of its
report (or the documentation of any oral re-
port given) not later than 1 business day fol-
lowing such failure to receive notice.

(4) Report after resignation

If a registered public accounting firm re-
signs from an engagement under paragraph
(3)(A), the firm shall, not later than 1 business
day following the failure by the issuer to no-
tify the Commission under paragraph (3), fur-
nish to the Commission a copy of the report of
the firm (or the documentation of any oral re-
port given).

(¢) Auditor liability limitation

No registered public accounting firm shall be
liable in a private action for any finding, conclu-
sion, or statement expressed in a report made
pursuant to paragraph (3) or (4) of subsection (b)
of this section, including any rule promulgated
pursuant thereto.

(d) Civil penalties in cease-and-desist proceed-
ings

If the Commission finds, after notice and op-
portunity for hearing in a proceeding instituted
pursuant to section 78u-3 of this title, that a
registered public accounting firm has willfully
violated paragraph (3) or (4) of subsection (b) of
this section, the Commission may, in addition
to entering an order under section 78u-3 of this
title, impose a civil penalty against the reg-
istered public accounting firm and any other
person that the Commission finds was a cause of
such violation. The determination to impose a
civil penalty and the amount of the penalty
shall be governed by the standards set forth in
section 78u-2 of this title.
(e) Preservation of existing authority

Except as provided in subsection (d) of this
section, nothing in this section shall be held to
limit or otherwise affect the authority of the
Commission under this chapter.

(f) Definitions

As used in this section, the term ‘‘illegal act”
means an act or omission that violates any law,
or any rule or regulation having the force of
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